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The purpose of this short paper is to outline some of the current developments in 
the UK in addressing the question of how to allow for and provide for retirement 
benefits for former spouses, following the divorce of a member of an 
occupational pension scheme. 

The first involvement of actuaries in the subject of divorce was in the valuation 
of interests and contingent interests in benefits from life assurance policies and 
from pension schemes. Consulting actuaries may increasingly have to consider 
the design of benefit structures to reflect the changes in social and family 
structures and which recognise the impermanence of many marital relationships. 

In many places, I have referred to the member's spouse as a wife for simplicity. 
Apart from mortality differences, similar principles would of course apply in 
respect of a female scheme member's husband. 

1. The Legal Framework 

Social Security legislation in the United Kingdom applies throughout the 
country. In the matter of divorce legislation, however, Scottish Law (which is 
part of a quite distinct legal system from English Law) has developed separately. 

The Family Law (Scotland) Act 1985 expressly requires the court in divorce 
proceedings to consider the "rights or interests of either party under a life policy or 
occupational pension scheme''. This forms part of the matrimonial property, 
which falls to be divided in the divorce settlement by the court. 

This is not to say that English courts ignore the question of pension benefits. 
The court must have regard to the financial resources which each of the parties is 
likely to have in the foreseeable future and this would include pension rights. 



1.1. The "Clean Break" 

The fundamental principle of divorce settlement, embodied in the Scottish law, is 
that of the "clean break". This expects that the court should settle, once and for 
all, the apportionment of assets at divorce. As a property right, the pension falls 
to be valued just as much as the matrimonial home. Once the settlement has 
been arranged, there is then no contingent interest of one party on the life, 
career development or remarriage of the other. 

Someone with substantial past service with an employer could find the value of 
his benefits Gom an occupational pension scheme is commensurate with the 
value of the matrimonial home. Unless the member has substantial other assets, 
the tendency is thus for the woman to keep the house and the man to keep the 
pension, because pension funds are untouchable until retirement. This could 
leave the man with nowhere to live and nothing to live on, but plenty of 
retirement pension to look forward to. 

1.2. Pension Splitting 

An alternative to payment of a cash settlement is to split a pension benefit into 
two parts, allocating to the spouse a sum which can be used for her own pension 
provision, perhaps through a personal pension scheme. The wife would be able 
to invest the settlement gross of tax, as the member would, and receive personal 
benefits at her own retirement. 

But it would need a change in the law to allow trustees to split pensions. Pension 
rights under a UK occupational pension scheme are not assignable and under 
current law cannot be transferred other than for the benefit of the member of 
the scheme and for the benefit of his spouse but only after his death. 

Pension splitting has, however, been introduced in a number of other countries, 
for example in Holland and in the German state system, which allocates part of 
one party's state pension to the other. 

1.3. Lien on Member's Benefits 

A further possibility is for the courts to place a charge for the spouse on the 
member's pension income and register the spouse's interest in a reversionary 
pension on his death. But this is a move away from the "clean break. 



2. Benefits Lost 

When a couple divorces, the non-member spouse loses three elements of benefit: 

2.1. Part of the member's pension for past service. 

The member's pension for service to the date of divorce is payable whilst 
the member is alive after retirement. For a scheme providing a pension of 
1160th of salary for each year of past service (PS), it is worth: 
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ension, as the scheme member's deferred pay, is an asset of the 
marriage. But should the whole of the pension count, including that 
attributable to service before the marriage took place. If the member 
immediately remarries, will his new wife become entitled to ownership of a 
share in the same pension which has just been valued at the divorce? 

Another view would be that the wife only had an interest in the part of 
pension accrued for the service of her husband whilst they were married, or 
perhaps to the date of the separation or commencement of divorce 
proceedings. Thus it could be valued as: 
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where PSI is the period of married membership of the scheme. 

What proportion of the member's pension should the spouse be interested 
in? Should this be 50%? Is it reasonable for a spouse to have, say, 50% of 
the lifetime pension plus all of the reversionary pension? 

If they remained married and she shared half of his income in retirement, 
she would only receive her share while she is still alive. She would have no 
interest in his expectation of benefit as a widower after her death. 



In other words, her interest may be better expressed as half of: 

Ps DR l ~ - d  60 Salary - - 
Dx ' 1,-d %R:R-~  (2.1.3) 

where she is d years younger than her husband. 

The interest will depend on how much older or younger than the member 
his wife is. If the member's retirement age is 65 and the wife is 5 years 
younger than her husband, then, allowing for her mortality, this would 
reduce her interest to around 44% of the full value of his own pension 
benefit. If she is five years older, her interest would be as little as 34%. 

2.2. Part of the member's future service pension benefit. 

This is part of the "deferred pay" for the member's future career, earnings 
and service with the employer. The wife will undoubtedly lose this, just as 
she will lose her interest in his future income, for neither of which would it 
be usual for her to be compensated. 

2.3. The contingent reversionary pension to the spouse herself. 

This would normally come entirely to the benefit of the spouse, payable 
only after the member's death. If it were at the rate of 50% of the 
member's benefit, it would be valued as follows: 

Unfortunately, although the calculation is simple in itself, in many pension 
schemes the spouse's benefit ceases to be payable from the scheme when 
divorce removes the eligible spouse. Compensating the spouse for the loss 
of this benefit, real as it is to her, is even greater a cost to the member, if it 
is treated as a part of the pension rights, which then cease to include this 
benefit. 

Should the G o  parties share equally in the loss of this benefit or should the 
occupational pension scheme be expected to preserve a spouse's benefit on 
the departure of the spouse based on the duration of the marriage? 



3. Valuation Methods 

3.1. Available Quotations 

The simplest method of putting an asset value on the total rights and interests in 
life policies or occupational pension schemes is to seek a quotation of the current 
realisable value of either, from their providers. There is no need to employ an 
actuary but this provides no information on a split of the benefits. 

For a life assurance endowment policy, the realisable value is the surrender 
value, which will be given, free of charge by the insurance company. It 
usually represents poor value compared with the value of the same policy 
with premiums continuing. An actuarial valuation of the policy on the 
assumption that it continued in force might be much higher. 

For pension rights, the 1986 Disclosure Regulations gave scheme members 
a right to a statement of their t r b f e r  value (cash equivalent) to another 
scheme. Like surrender values, they are free of charge but they only make 
allowance for increases to accrued pensions in line with prices from the 
date of calculation to retirement rather than the expectation of growth in 
earnings over and above price inflation. 

33. The Cash Equivalent Basis 

A cash equivalent is the value, on an actuarial basis laid down by a 
scheme's actuary, of the benefits which have accrued to a scheme member. 
For someone who has left a scheme, it is the value of the benefits increased 
between the date of leaving and the normal retirement date in line with 
statutory requirements which, for those leaving today would be in line with 
prices but limited to a maximum of 5% per m u m  cumulative. A typical 
cash equivalent basis might assume a long-term rate of investment return of 
9.5% per annum against a long-term rate of growth in deferred pensions of 
5% per annum. 

3.3. Actuarial Past Service Reserve 

The Past Service reserve, reflecting money held in a scheme to meet the 
liabilities to pay benefits to the member and his dependants, makes 
allowance for future growth in the member's earnings whilst he is in 
employment, as well as withdrawal rates, mortality and early retirement. 



For a member early in his career, the effect of salary growth of 7.5% per 
anhum over 30 or 35 years could easily double the value of the benefit 
compared with 5% deferred pension increases in the cash equivalent. 

3.4. Taxation 

When making the calculations of the value of benefits to the scheme 
member, it should not be forgotten that the tax position of his spouse may 
be, and not uncommonly is, quite different. An argument can be advanced, 
that the sum transferred should leave the wife in the same position after 
taking account of her personal tax on the investment of the lump sum as the 
member would be from the benefit of his pension, with its gross tax 
treatment and tax-free lump sum. The wife might need substantially more 
to take account of the long period in which she invests the money net of tax. 

However, this is not at all clear. If the wife has the opportunity, she might 
be able to invest the money in her own personal pension arrangements 
gross of tax. 

3.5. Example Calculation 

3.5.1. Past service reserve basis: interest at 9.5%, salary growth at 7.5% 
and pension increases at 5%. Mortality: AM80 and AF80 before the 
normal retirement age of 65 and PMA80 and PFA80 after, with the wife 
three years younger than the member who is 45. 

Amount Total Value to Value to 
Value Member Spouse 

Past Service Pension f4,000pa $27,400 f 15,800 f 11,600 
(2.1.1) (2.1.3) 

Widow's Pension f2,000pa $9,300 f 9,300 
(2.1.4) 

Total £36,700 f 15,800 £20,900 

3.5.2. Cash Equivalent: deferred pension increases at 5% per annum. If 
the member were to leave service immediately after the settlement, the 
value of the member's original pension benefits would reduce from f36,700 
to £27,400 because of the loss of the widow's pension and to f 17,100 with 
allowance only for deferred pension increases. 



4. Proposals 

Concern over the effect of non-assignable pension benefits and the experience of 
other countries where pension splitting has been introduced has given rise to a 
number of recent proposals and consultation papers on the subject. 

4.1. The Lord Chancellor's Department proposals 

The last official consultation in this area came from the Lord Chancellor's 
Department in 1985. The proposals of this paper did not embody the clean 
break principle of Scottish law. Rather, they sought to give the court the right 
both to require the member to continue to pay contributions for a widow's 
pension and to make an order for.payment of pension on the member's death. 
No proposals were put forward to require pension schemes to make provision for 
benefits for a surviving former spouse. 

43. - The Meacher proposals 

Scottish law - and the lack of change to English law - provoked the Labour party 
to put forward proposals, not yet official policy at the time of writing. The ideas 
of its spokesman, Michael Meacher, include the following: 

Spouses should be able to register a 50% interest in their partners' pension 
benefits. 

At divorce, the pension assets should be valued. They would then be split 
equally. 

The basis on which the interest would be valued would be a statutorily- 
defined transfer value basis, at a level to be decided. 

4.3. The PMI 

Following a report on the law and practice in pensions and divorce written for 
the Pensions Management Institute by Robin Ellison, with some proposals for 
reform, the PMI has set up a working group to review the pensions problems 
which can arise on divorce and to make recommendations earlybin 1993. 



5. Benefit Design 

5.1. Accrual of Dependants' Pensions 

Recent court judgments have established clearly enough that pensions are 
deferred pay for a member of the occupational pension scheme, who accrues in 
relation to each year's service a deferred entitlement to pension benefit. If he 
leaves before retirement, then so long as at least two years have been spent in 
the scheme there is a preservation of a proportionate part of the benefit which 
would have been earned had he served the employer until retirement. 

For the reversionary benefit to 'the spouse, there is no such uniform accrual. A 
single man of 30 on a salary of $30,000, with 10 years' service and a pension of 
1160th of salary for each year will have accrued a personal pension o f f  5,000 per 
annum with no reversionary benefit. If he marries the next day, his new wife will 
immediately be entitled, so long as she is married to him, to a pension of f2,500 
per annum if the scheme provides a 50% widow's pension. 

If he leaves the scheme, he can take a transfer to a money purchase personal 
pension. The scheme he leaves will have to provide full value for that widow's 
pension in paying the transfer. If they divorce immediately afterwards, the value 
of that widow's benefit remains in his personal pension scheme but had they 
divorced just before, he would usually have lost all value for that f2,500 per 
annum reversionary widow's benefit. If there were more knowledge about this 
sudden loss of benefit, any deferred beneficiary going through divorce 
proceedings would try to transfer his benefits as quickly as he can before the 
divorce is completed and his benefit is thereby reduced. 

The British State pension scheme, by contrast to occupational pension schemes, 
allows a spouse to take account of the period during which she was married to a 
contributor, as regards the accrual of derived rights to pension benefit should 
that be necessary at her own pension age. She can count, for this purpose, the 
contributions paid by him for the duration of their marriage. 

One possible solution to the problems posed by the development towards 
splitting of pensions at divorce is to acknowledge that pensions are deferred pay 
and to provide for dependants' pensions for spouses, as with the State, on the 
basis of the duration of marriage, rather than the existence of marriage or 
otherwise. Part of the spouse's benefit could belong to one former spouse, with 
another part to the spouse of a later marriage. 



This would have the advantage first, that it would not suddenly impose a large 
additional liability on a scheme for a member who has just married, and 
secondly, that it would not suddenly withdraw from a member a substantial 
proportion of the value of his benefit immediately following a divorce. 

However, this may fall foul of the requirements of the tax system, which demands 
that a reversionary pension can only be paid to a spouse or to a person who is 
financially dependent on the member. There would also be the complex 
administrative problem of collecting the information ,from members on their 
marital status and any changes. Revised rules for tax approval of occupational 
schemes might allow for such a development. 

52. Partners' Pensions 

Another social change is increasingly throwing into question the normal pension 
scheme benefit of a member's pension plus a reversionary benefit only paid to 
the widow at leaving or retirement. This is the very large increase in the number 
of couples who live together unmarried. Schemes increasingly ask members for a 
nominated dependant in lieu of a spouse, for consideration by trustees, for 
payment of lump sum benefits and possible dependant's pension. 

This has been taken so far in The Netherlands as to introduce the idea of a 
registered partner's pension, so that it is not only husbands and wives who 
receive benefits. 

This throws open another question beyond the scope of this paper. If pensions 
are deferred pay, is it right to be paying a married employee a pension benefit 
which is worth perhaps a third more than that for a single employee? Should the 
marital circumstances of the employee affect so significantly the cost of the 
employee's service to his employer? 

Historically, pension schemes were set up for the benefit only of the member. 
Options were then introduced to allow the member to allocate a part of his 
pension to his widow by surrender of his own pension. Perhaps another solution 
to these developments would be to revert to provision of members' pensions 
only. 


