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Introduction 

This paper has its origins in a conversation with the then Chairman of the Insurance 

Regulatory and Development Authority in India.  I subsequently sent a letter outlining the 

considerations to be taken into account in determining the reasonable allocation of 

responsibility and liability for professional advice.  This paper follows the generality of 

that letter, heavily supplemented by the thinking behind a guidance paper issued late last 

year on Professional Indemnity cover and limiting liability from the UK Association of 

Consulting Actuaries.  I have also drawn heavily on two articles by Ian Greenstreet of Fox 

Williams in the July and August editions of The Actuary UK magazine. 

I have paid attention to the exhortations of Lord Penrose in his report on the Equitable 

Life.  He found that actuaries liked to think of themselves as having competences outside 

our professed attributes.  He found that some actuaries held themselves out as competent 

in accountancy, law and other professional disciplines.  For the avoidance of doubt, let me 

say that the competent professionals in the legal aspects of liability for actuaries are 

lawyers. 

Liability in a wider context 

Where does liability fit in the wider context of an actuarial project?  Liability is what 

happens when things go wrong, when a risk materialises into a claim.  Liability is, 

therefore, not to be considered in isolation or only when it occurs.  It is not just an 

insurance issue; it is a risk management issue with all the attendant characteristics of: 

 Understanding the relationships in an assignment between the individual client, the 

actuary and any intermediate bodies 

 Recognising the influence of professional guidance on those relationships 

 Examining the impact of the legal and regulatory environment 

 Analysing the risks and their implications 

 Accepting and rejecting risks in an assignment 
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 Agreeing the terms of engagement 

 Limiting liability 

 Insurance cover 

 Monitoring and minimising the occurrence and severity of risk 

 Managing a claim 

In this paper, I shall concentrate on the early stages of the process, when most can be 

done to limit potential damage. 

Structure and Relationships 

Actuarial advice derives from the competencies and experience of the individual or 

individuals who transmit their advice in the form of a written or oral report to the client.  

The advice may include or be supported by the accumulated data and wisdom of other 

individuals.  Actuaries get together in firms to improve efficiency for the advice product.  

Getting together in firms has many other advantages: 

 The development of intellectual capital benefits from multiple inputs and challenges 

from colleagues. 

 Costs are spread for research, marketing, training and administration. 

 Larger assignments can be undertaken. 

 Recruitment and training can be geared to the changing demands of the market. 

 The individuals can gain a measure of protection from the collective firm. 

Getting together has disadvantages, mainly centred around conflicts arising from the 

influence of a firm’s culture on the individual from whom the advice emanates. 

Interposing a firm between the individual or individuals providing the advice and the 

client has implications for the form of the advice, how it is received and, particularly, for 

the way in which the stakeholders in the relationship behave when something goes wrong. 
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The client, too, will usually have a structure to work within, which also brings 

implications for the routing of the advice into the client, how it is received and who is 

affected when something goes wrong.  On the surface, an agreement to undertake an 

assignment is made between two individuals but they each work within the authorised 

capacity given by their firm. 

In the simplest case there is no firm interposed, where an actuary, working as a sole 

trader, advises an individual client directly; there is no structural body in between them 

and the ways of working will be determined both by the agreements between them as 

individuals and by the impact of the surrounding legal and professional environment. 

In the most complex of arrangements, each individual client, one of many involved in the 

assignment, may be employed by different subsidiaries of the company that contracts with 

the actuarial firm for advice, which, in turn, may use staff from subsidiaries or alliance 

partners in many territories or who are sub-contracted to do the work. 

In summary, the client is interested in all the relationships that may impinge on the 

transmission of competent advice, professionally delivered to the point of impact in the 

client where decisions will be taken based on the advice.  At each end of the advice chain 

are individuals who give and receive advice.  Usually, and hopefully, there will be one 

responsible, competent individual at each end – one to give and one to receive the advice.  

The structure interposed between the two ends of the chain needs to be well understood 

by client and actuary alike. 

Client structure 

Starting at the client’s end of the chain, if the responsible individual is an employee, they 

will usually gain their authority to commission and receive advice through their contract 

of employment and appointment letter.  An individual who is a trustee will gain their 

authority through the trust deed and letter of appointment.  It is valid for the advising 

actuary to enquire about the nature of the authority vested in the individual who is 

commissioning the advice.  He or she may be different from the individual who will be 

making decisions based on the advice.  It is, of course, good marketing, as well as good 

protection, to know on what authority the individual is commissioning a piece of work.  It 

may be obvious; it may not.  It is, of course, good professional discipline, as well as good 

protection, to know who will be making decisions based on the actuary’s advice. 
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It is critical, particularly in highly political organisations, to understand the links between 

the individuals commissioning the work, the intended recipients and any client staff who 

will be working on the assignment.  Global work commissioned by Head Office, which 

involves overworked staff in overseas subsidiaries who won’t use the results locally, 

requires special skill in gaining commitment and a good understanding of the chain of 

command. 

Conflicts of interest 

Different firms have different approaches to the handling of conflicts of interest.  The 

nature of conflicts of interest is the subject of, sometimes heated, debate in the profession.  

There is some, but not complete, resolution of the debate but it is imperative, in the public 

interest, that firms and the profession articulate the principles of the avoidance of actual 

conflicts, the communication of potential conflicts and what is to happen if potential 

conflicts turn into actual conflicts.  These principles, once articulated, will change over 

time as the public perception changes of the balance between avoiding conflicts and 

gaining quality advice, that is real advice and not just handle-turning. 

There is plenty to read on the debate over conflicts of interest; suffice it to say, at this 

stage, that firms and the profession had better watch and anticipate the demands of public 

interest to get our act together.  In particular, we need to explain carefully why some 

apparent potential conflicts can be accommodated without detriment to the public to 

provide good advice effectively, until such time as the apparent conflict becomes real.  A 

good start would be a statement of the reasons why sponsors of pension schemes and 

trustees, who know what they are about, can agree and have agreed to engage the same 

actuary to give advice.  Such a statement would also identify the triggers of a real conflict 

and identify the intended actions of the sponsors and trustees if those triggers occur.  This 

is all good risk management in the anticipation of problems. 

Similarly, in the situation where a real conflict is acknowledged and the sponsors and 

trustees have chosen to cope with the real conflict by taking advice from separate partners 

of the same firm, it is important to see demonstrations of the sponsors’ and trustees’ 

activity, which have enabled them to say that the real conflict has been managed to their 

satisfaction.  The public have an interest in the criteria used by sponsors and trustees to 

identify and accept potential conflicts and in the criteria for managing real conflicts. 
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Actuarial advice will typically come to the client from a sole trader, a partnership, a 

limited liability partnership or a company.  I shall not attempt to describe the legal 

ramifications for each structure; that’s for the lawyers.  Suffice it to say that both client 

and actuary need to know the implications of the structure for the consulting relationship, 

for the chain of responsibility, for communication and for liability.  Before exploring the 

situation of each structure, we will ask two questions:  “What if something goes wrong?”; 

“What can we put in place to pre-empt a wrong or mitigate its effects?” 

What happens if something goes wrong? 

The path is long and tortuous between the discovery of a wrong, the verification of it 

being a wrong and the outcome for all the stakeholders.  The impact of the investigation 

of a wrong spreads far beyond the assignment itself and affects everyone involved.  The 

side effects of loss of control, the diversion of management and consulting time, the 

uncertainty of outcome and the future trail of doubt and ruined reputation can far 

outweigh the direct financial damage and compensation. 

Who are the stakeholders that would instigate action on the discovery of a wrong or the 

discovery of a fact that could, if proven, lead to the identification of a wrong?  Firstly, 

there is the discoverer of the wrong.  If the discoverer is not implicated in the wrong, 

there is a professional duty raise the issue and there may be a regulatory duty to blow the 

whistle.  There are issues of confidentiality to consider as well as the reputational impact 

on the whistle-blower.  These issues may need personal legal advice before satisfying 

one’s professional and regulatory obligations.  If the discoverer could also be implicated 

in the process of proving the wrong, there is, of course, a huge conflict with personal 

interest, and personal legal advice is essential. 

Once instigated, the parties interested in the discovery of the wrong are the individuals, 

the client, the firm, the regulators, the profession and, maybe, the police.  The media and 

politicians may also take an interest, whether or not there is the chance of a proven wrong.  

Between instigation and outcome, the uncertain and troubled path of investigation, trial 

and appeal will dominate the business life of the client, the actuary, the firm, the 

profession and, indeed the complainant, to the detriment of all concerned and for the 

ultimate benefit of those gaining compensation, for the benefit of clients who, in future, 
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may be protected from the misconduct of an involved actuary and, of course, for the 

benefit of the lawyers. 

The outcome may include the payment of compensation and/or a fine, a reprimand, loss 

of livelihood, loss of professional designation, categorisation as a person not fit & proper 

to hold positions of authority and loss of reputation. 

What can we put in place to pre-empt a wrong or mitigate its 
effects? 

Understanding the relationships in an assignment between the client, the 
actuary and any intermediate body 

We have identified the possible client and firm structures.  The individual in a firm or the 

person responsible for engagements should work through the chain of responsibility for 

the setting up the engagement, the chain of responsibility in the execution of the project 

and for its delivery.  Good communication and understanding of the role of each 

stakeholder involved will help pre-empt wrongs and enable fast resolution of wrongs 

discovered and correctable during the assignment.  These relationships should be 

reviewed regularly during the assignment. 

Recognising the influence of professional guidance on those relationships 

The engagement, execution and delivery of the assignment will be guided by the 

professional standards of the actuarial association relevant to the territory of the work.  

Firms will also have their own professional codes and standards of practice.  Not 

following those is easy meat for lawyers if a wrong could have been avoided by their 

application.  Particularly dangerous are simple rules and checklists not followed and 

principles not thought through in their application to the work.  I would recommend that 

all guidance, rules and checklists relevant to an assignment are identified and their 

application checked.  I would also recommend that the route map by which principles are 

to be applied is documented, together with a subsequent demonstration that the route map 

was actually followed.  I would also highlight here the need for actuaries to be competent 

to do the work assigned to them or for there to be close supervision by an actuary who is 

competent.  Again, a demonstration that competence of the staff has been thought through 

at the beginning of the assignment is worth while. 



Liability for Actuaries – A Discussion Paper 7 

 

Examining the impact of the legal and regulatory environment 

22 October 2004 
    C:\DOCUMENTS AND SETTINGS\KATRINA.IAA\LOCAL SETTINGS\TEMPORARY INTERNET FILES\OLK5\0411LIABILITYIACASYDNEYHELEN 

MARTIN.DOC/F 

Of course, the firm’s and the profession’s guidance is not the only set of standards to be 

followed.  The general law and specific regulations will apply.  Whilst, these days, there 

is a surfeit of standards, not only do they have to be followed and the fact documented 

that they have been followed but also they have a tendency to interact. 

It is critical for the profession, not only to issue guidance notes and standards, but also to 

know why those standards were issued in the way they were in the environment of the 

time.  It is valuable to go through the process of setting the design principles on which the 

standard will be based before setting off into the detail.  In that way, subsequent clashes 

of standards can be traced back to the principles on which the standard was based. 

Analysing the risks and their implications 

The risks to be considered in agreeing to the engagement include the professional risks we 

have mentioned already: competence and following legislation, regulation, guidance and 

standards.  For the adviser and the firm, commercial risks must also be covered, 

including: the effectiveness and quality of advice consistent with the client’s expectation, 

a well defined scope that can only be extended by agreement, availability of competent 

staff both during and after the assignment, structure of reports including reliances and 

limitations, confidentiality of information and reports, limitation of liability and fee 

structure.  Consideration will need to be given to the terms on which third parties may 

have access to reports.  Additional terms and indemnities are needed for particular types 

of work, for example, relating to acquisitions or where the actuary involved is acting in an 

individual capacity, as in Appointed Actuary work. 

The guidance issued by the UK Association of Consulting Actuaries on PI cover and 

limiting liability covers the activities that actuaries and firms may care to follow to 

minimise risk and present a more favourable risk to the PI insurers.  It is important to 

understand that this guidance is non-mandatory, non-directing, and does not constitute a 

recommendation! The activities to minimise risk include quality control, clear 

engagement letters, robust risk management procedures, deep understanding of client 

needs and appropriate technical knowledge as well as limiting liability in engagement 

letters. 
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It is as well to acknowledge the risks that are to be accepted in any assignment as well as 

carving out the risks that are not to be accepted.  Obvious risks to be accepted include 

timeliness, quality and competence of staff.  The purpose of including risks to be accepted 

is to carve out the situations where even such risks are not accepted beyond a defined 

limit so, for example, timeliness will depend on the timing of the receipt (and the quality) 

of necessary data from the client.  There will usually be intense negotiations around the 

terms of the inclusion of negligence and omissions. 

Agreeing the terms of engagement 

Firms will have their own templates of engagement letters covering the issues discussed 

before.  Suffice it to say here that, after the terms have been through the respective 

lawyers, it is good practice for the senior responsible actuary to take the engagement 

letter, line by line, with the senior responsible individual in the client.  Such a 

conversation should not extend or restrict the agreed terms; it is simply an eyeball to 

eyeball communication exercise to make sure that the terms are understood by both the 

senior parties as well as agreed between the lawyers.  This exercise is particularly 

important if the assignment is covered by an ongoing master agreement for the supply of 

services and there are some particular, different features of the current assignment. 

Limiting liability 

Limiting liability is in the interests of both parties to the engagement.  For the firm, there 

is the obvious financial cut-off.  In high profile assignments, unlimited liability can 

induce a sense of paranoia over detail, checking and rechecking, which diverts attention 

from the efficiency of the work and from the effectiveness of applying the work product 

to actually helping the client solve the problem.  Unlimited liability turns the actuary and 

support staff more towards not getting it wrong and away from getting it right.  The client 

can expect a more positive attitude towards a project with limited liability from rather 

more openness (and therefore value) in the findings and their implications.  Whilst having 

to pay compensation up to the limit can be seriously detrimental to the finances of the 

firm, it should not be set so as to risk bankrupting the firm and dissipating the normal, 

regular flow of good advice from the rest of the staff.  That is not in the public interest 

unless, of course, the wrong is so endemic throughout the firm that most of the advice 
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from the firm is tainted.  In the UK, any limit will be subject to the requirements of 

reasonableness under the Unfair Contract Terms Act. 

The UK ACA (non-mandatory, non-directing, non-recommendation) guidance covers the 

risk management issues of limiting liability including to whom a duty of care is owed, the 

extent of the duty of care and the limitation of liability itself.  The rest of the document 

covers terms that might be included in engagement letters. 

Insurance cover 

PI rates are currently high, if cover is obtainable at all.  The message is clear that 

underwriters have found that claims against actuaries are highly uncertain in occurrence 

and severity.  Whilst it may take some time for underwriters to return to the market in 

sufficient strength, when they do they will be looking for demonstrations from the firm 

that it has identified the risks, for risk management procedures and for the general 

limitation of liability. 

Monitoring and minimising the occurrence and severity of risk 

A major role of the project manager and professional standards staff is to monitor the 

performance of the assignment against the standards in the engagement letter.  Major risks 

should be monitored frequently.  Fixed price contracts will need monitoring to identify 

work outside scope – to enable agreement on additional fees – and monitoring of work 

inside scope for effectiveness.  Of course, monitoring for effectiveness of work also 

applies to time-based assignments! 

Managing a claim 

If, after all that can be done, a claim is made, a host of other risks arise that can damage 

the actuary or the firm beyond the financial compensation.  Enabling the rest of the 

business to continue profitably whilst a claim is under way is a major task for the senior 

management of the firm.  That applies both to the internal care and communication within 

the firm and to managing the interest of the media, politicians and regulators in the 

progress of the claim. 

It is a salutary lesson for actuaries in the firm to run a mock trial with attendant (mock) 

publicity to bring home the absolute necessity not to drop standards in the execution of an 
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assignment.  Such a mock trial binds the staff in a mutual protection of each others 

interests as each actuary strives to ensure that it is not he or she that causes the firm to 

lose its reputation.  This mutual acceptance of the need for standards also ‘gives 

permission’ to actuaries to be seen to be spending time on preventative measures during 

the assignment, that are not at the exciting core of the project, with positive support from 

the rest of the project team and the firm.  The UK profession has run a few (not enough) 

mock trials to raise awareness of the importance of following standards, both professional 

and commercial. 

Dominance risk 

Let me take an aside on dominance risk.  All the major failures of recent times can be put 

down to dominance risk – of one form or another.  Maxwell, Independent, HIH, Long-

Term Capital Management, Enron all testify to the damaging effects of dominance.  The 

form of the dominance may be the sheer force of personality of an individual or, as in the 

case of LTCM, the dominance of a culture maintained by a small group of the senior 

executives.  Now, let’s distinguish between the dominance that leads to disaster and the 

dominance that leads to a sustainable, successful firm that employs many people and is a 

credit to the community.  The latter form of dominance may be unpleasant to live with but 

it is also unpleasant to live with unemployment!  The chief distinction between the ‘good’ 

and the ‘bad’ is that the ‘bad’ dominators will not pay attention to systems and controls 

whereas the ‘good’ dominator will regard them as vital in securing the profitable future of 

the firm.  A ‘good’ dominator often also has a personal stake in the firm. 

‘Bad’ dominance can exhibit itself in both the client and in the actuarial firm.  In the 

client, it may lead the actuary to give advice that unduly favours the client as against third 

parties that might also rely on the report.  This feature of dominance is well recognised 

where the results are particularly sensitive to the assumptions and is a particular issue for 

general insurance actuaries opining on reserves. 

Dominance in a firm, from a leading individual or embedded in the culture, has the 

potential to drive actuaries in the firm to adopt practices that may be at variance with the 

actuary’s own views or the practices of other firms.  There is a real dilemma here for the 

profession.  From a client’s point of view, does it not seem odd that advice may differ 

markedly from firm to firm, even to the extent of firms using different actuarial 
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methodologies?  Is it in the public interest that these differences exist?  On the other hand, 

progress in methodology is driven by offering new practices in the market to test their 

acceptability.  Is the profession handicapped in this public interest issue by having no 

brief to regulate firms or is it well out of that responsibility?  Can the profession satisfy its 

public interest stance through only regulating individual actuaries? 

In any event, dominance, ‘good’ and ‘bad’, should be challenged – sometimes no easy 

thing, one’s continued employment may be at stake, but, brutally, a ‘good’ dominator will 

relish the opportunity to test the challenge and who wants to work for a ‘bad’ dominator 

anyway?  These are very simplistic statements but the profession is there to help actuaries 

in difficult positions with dominant clients or firms. 

Sole Trader 

A sole trader carries unlimited liability for advice unless the engagement letter says 

otherwise.  The limit sought must be reasonable in relation to the resources of the 

individual and the access to insurance cover.  It is important that the client has a full 

understanding of the terms of the engagement; fully understood clauses are more likely to 

be upheld by the courts. 

From the point of view of the client, the thought of unlimited liability may initially sound 

appealing.  In choosing where to obtain advice, would the client prefer to obtain redress 

from a firm offering limited liability (of a few £millions) than from a sole trader who 

could yield a small amount by being made bankrupt by a claim over the insurance limit. 

A client may also find a behavioural response from a sole trader (or, indeed, an actuary 

working through a partnership or company) if the client tries to insist on unlimited 

liability or an unreasonably high level of limit.  An actuary under such pressure may 

restrict the scope of the assignment and define its presentation so that the work is totally 

transparent to the client and contains no judgements.  This places the whole onus on the 

client to determine whether the calculations made by the actuary are appropriate to the 

problem in hand, the ‘advice’ becomes mere handle turning and the client misses out on 

the value-added that the actuary can bring from experience of similar assignments. 

Partnership and Limited Liability Partnership 
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The traditional UK partnership exposes partners to joint and several liability for 

negligence and omissions committed by fellow partners.  The formation of LLPs enables 

partners to avoid that liability but each partner is still personally liable for their own 

negligent acts or omissions. 

If partners take on roles as individuals, eg as Appointed Actuary or Scheme Actuary, they 

are personally liable.  Just as for companies, the engagement letter will allow the LLP or 

company to take on the associated work of other members of the firm and will include a 

clause along the lines of allowing any suit to be directed to the LLP or company, rather 

than at the individual. 

Again the issue arises, would the client prefer to get less from a bankrupt individual or 

more from an LLP or company with a limited liability clause in the engagement letter but 

with deeper residual pockets? 

Company 

The position of actuaries that are employees of a company is that they are protected by the 

limited liability of the company but will be liable in respect of any work taken on 

personally or where the actuary is taken to have assumed a personal responsibility for the 

advice.  They will also be protected by the limitations in the engagement letter. 

Directors can be liable for misfeasance, fraudulent or wrongful trading in their capacity as 

director in certain circumstances. 

Questions for clients 

So, how does a client cope with all these possibilities and their implications?  To help, 

there are some questions that the client might ask about liability before entering into an 

agreement with an individual professional or a firm. 

 What relationship do you want with your professional?  Do you prefer unfettered, 

value-added advice that you will sift through your own decision processes?  Do you 

need a certificate of a value that flows through £ for £ to an agreement that will 

determine the price for a transaction so that each £ of ‘error’ directly affects your 

pocket?  What caveats are you prepared to accept that would inhibit redress in either 

of these circumstances? 
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 How reasonable is it that you can choose an actuarial firm that might give advice that 

would suit your purposes more than another?  If the range of possible outcomes is 

narrow, do you put that down to fair competition?  If it is wide, what does that tell you 

of the profession at large? 

 What is it reasonable to leave to the market to sort out and what would you prefer to 

be laid down by the profession? 

 How do you judge the balance of the exposure to less limited liability with the 

propensity of the actuary or firm to deliver in the event of a claim from the depth of 

their pockets or their insurance cover? 

 What limitations will you tolerate in engagement letters? 

 If you are hiring an individual to do a reserved role, are you content with the 

protections required by the firm of the individual? 

Many of the issues raised in this paper are not yet grounded.  Some will never be because 

they are determined by the market and the changing mores of society towards liability and 

responsibility.  These changes are just beginning to reflect an understanding that there is a 

reaction to demands for watertight responsibility for liability in the lessening of the value 

of the advice given.  As with policyholders of life companies and the employees in 

pension schemes, the realisation is growing that the benefits and risks of a consulting 

assignment have to be shared between the client and the adviser.  At the core of the 

understanding is quality communication of benefits and risks as early in the assignment as 

possible. 

Relevance to the Review of The Actuarial Profession by Sir Derek 
Morris 

At the time of writing of this paper (September 2004), the Morris Review team have 

received the responses to their initial Consultation Paper and we await their next paper.  A 

significant part of the Consultation Paper related to competition issues.  It would appear 

that competition is included, firstly, because it is relevance for clients but also as a follow-

on from the issues arising in similar reviews of the accountancy/auditing and legal 

professions.  That makes competition issues important but with very different 
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considerations for the actuarial profession that for other professions if only because the 

actuarial profession has little direct contact with the public. 

Nevertheless, as Lord Penrose was at pains to point out, the advice from actuaries 

impinges on the financial well-being of millions of individuals albeit through influence on 

our clients’ decisions.  Awareness of that impact and responsibility for its delivery rests 

partly on individual actuaries giving advice, on firms as they influence the advice form 

their actuaries and on the profession in guiding individual actuaries.  Greater openness, 

transparency and accountability are attributes pervading all we do; they and good 

communication and professionally applied common sense will raise the understanding of 

all stakeholders in achieving their goals. 

 


