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1. Introduction 
1. I .  The Compulsory Motor Vehicle Insurance Act of 1972, as 

amended, of the Republic of South Africa, provides for 
compensation in the event that a motor vehicle causes any 
person other than the driver to be killed or injured. 

The Act does not specify the basis on which, or the form in 
which, the amount ofcompensation is to be determined. In 
practice compensation for expected future loss has hitherto 
virtually automatically been awarded in a capital sum, due 
to the common law principle that a claimant had only one 
right ofaction to recover damages for all his loss. 

pects to be taken into account, even if they have been 
adversely affected by the accident. 

(b) The claimant's original earnings prospects, including 
retirement age and retirement benefits. 

(c) The future impact of income tax on these earnings. 
(d) The likelihood of interruption in these earnings, due 

to unemployment., unpaid sick leave, etc. 
(e) The extent, if any, to which benefits arising as a result 

of the accident fall to offset the claim for compensa- 
tion. 

(f) The claimant's earning prospects, ifany, now that the 
accident has taken place, including retirement age, 

1.2. It is not the author's intention in this paper todeal with the retirement benefits and degree of continuity of 

basics of the assessment of the capital amount of compen- employment. 

sation; these are well known to those who have become (g) Medical and related costs already incurred, and those 
involved in the subject, and were discussed at length in a expected to be incurred in future. 

paper in TFA Vol. 34, Part 3, for which the author was (h) General damages, e.g. for pain and suffering. 
partly responsible. It is proposed to describe just one recent (i) The investment yield, after tax, that can be earned on 

development in the subject in the South African context, the capital sum awarded. 
which has potentially significant implications; to examine As in the case of a fatal accident the actuary will be 
its practical application and to suggest an opinion as to the involved in many, but not necessarily all, of the above 
real extent (ifany) of its usefulness. The emphasis will be on items. 
the actuarial viewpoint, but the attitudes of the other 
parties involved will also be discussed. 2.3. It is necessary for agreement to be reached, orjudgement to 

be given, on the applicable matters listed above before the 
2. The Background capital amount of compensation can be finalised. This can 

The formulation ofa claim for compensation in respect ofa 
fatal accident involves consideration of some, possibly all, 
of the following factors, in order to arrive at the capital 
value ofthe various categories of loss:- 

(a) The survival prospects of the claimants (usually a 
widow and her children). 

(b) The original survival prospects ofthe deceased. 
(c) The deceased's original earnings prospects, including 

retirement age and retirement benefits. 
(d) The future impact of income tax on the deceased's 

earnings. 
(e) The period of dependency of each child on the 

deceased's earnings. 
(f)  The proportions in which the deceased's earnings 

would have been enjoyed by the various parties 
concerned. 

(g) The likelihood ofthe widow's remarriage. 
(h) The likelihood of interruptions in the deceased's earn- 

ings, due to unemployment, unpaid sick leave, etc. 
(i) The original possibility of further issue. 
(i) The impact ofthe widow's own earnings had the acci- 

dent not occurred. 
(k) The extent to which items in the deceased's estate, or 

benefits arising as a result of his death, fall to offset the 
claim for compensation. 

(I) When the deceased is a wife the husband may be 
claiming compensation for the replacement cost of her 
housekeepingand motherly duties. 

(m) Medical and related costs. 
(n) The investment yield, after tax, that can be earned on 

the capital sum award. 

The actuary may not be involved in all ofthese items - for 
example, the author does everything possible to keep out of 
the remarriage issue - but he or she will certainly deal 
with many of them. 

Similarly the formulation of a claim in respect of personal 
injury has involved consideration of some or all of the 
following factors: 

(a) The survival prospects of the claimant. Unlike the U K  
decision in Pickert I. British Rail Engineering Ltd. 
(AELR 1979. 1. 7741. South African practice regretta- 
bly still requires the claimant's actual survival pros- 

lead to the costly prolonging of trials or settlement talks, in 
view of the potentially contentious nature of several of 
these matters: A number of them only arise for agreement 
or judgement, however, because ofthe practice ofawarding 
compensation in a capital sum; ifcompensation were to be 
made in the form of periodic payments instead, these 
matters could be omitted and left to emerge naturally. In 
the case of a fatal accident the matters concerned would be 
(a), (d), (g) and (I); and in the case of personal injury they 
would be (a), (c), (e) in respect of benefits arising to be paid 
over a period, (f), and (g) in respect ofthe future. In addition 
the question of the investment yield would fall away, 
although as indicated later it may have to be re-introduced 
in a different capacity. 

3. The New Development 
3.1. Because of the common law principle mentioned earlier, a 

system of periodic payments - holding the possibility of 
renewed action in the event of a dispute arising at a future 
date - was for a long time largely of academic interest in 
South Africa. The situation was however significantly 
changed in 1978 with the insertion in the Act of a new 
section 2 1 (Ic) reading: 

"Where a claim for compensation under section 2 I - 
(a) includes a claim for the costs of the future accommo- 

dation ofany person in a hospital or nursing home or 
treatment of or rendering of a service or supplying of 
goods to him, the authorised insurer concerned shall 
be entitled, after furnishing the third party in question 
with an undertaking to that effect or a competent court 
has directed him to furnish such undertaking, to com- 
pensate the third party in respect ofthe said costs after 
the costs have been incurred and on proofthereof: 

(b) includes a claim for future loss of income or support, 
the authorized insurer concerned shall be entitled, 
after furnishing the third party in question with an 
undertaking to that effect or a competent court has 
directed him to furnish such undertaking, to pay the 
amount payable by him in respect of the said loss, by 
instalments as agreed upon or directed by the court." 

3.2. The wording of the new section was justly criticised in legal 
circles as being "not a model of legal clarity or of the art of 



legal draftmanship", and it was necessary for the Appeal 
Court to rule on its interpretation. An essential feature of 
this ruling was that sub-section (b) does not - contrary to 
first impressions - require the compensation for loss of 
income or support to be quantified in a capital sum and 
that it permits compensation from time to time to be 
equated to the income or support that has been lost. 

Against the foregoing background, the practical application 
of the new section can now be examined. No established 
actuarial practice has as yet emerged, with the result that 
the thoughts put forward are more in the nature of the 
author's proposals than a description of actual practice. 
Fundamental to the proposals is the principle that the 
purpose of the Act is to endeavour to put claimants back 
into the same financial position as  that in which they would 
have been had the accidents not taken place. 
South African conditions are assumed throughout. 

It is generally assumed that periodic payments of compen- 
sation under Section 21(lc)(b) are liable to income tax in 
the hands ofthe recipient; but that payments under Section 
2l(lcXa) are capital payments and hence not taxable. A 
decision from the Commissioner for Inland Revenue is 
awaited in this respect, and this paper has been written 
assuming that the aforementioned understanding is 
confirmed. 

Formulating a Fatal Accident Claim Under 
the New Section 
In a fatal accident case the claimant (normally a widow on 
behalfof herselfand her children) could have a claim under 
one or more ofthe following heads: 

(i) Medical and related expenses affecting the deceased. 
(ii) Past loss of financial support. 
(iii) Future loss of financial support. 

Medical and related expenses, if any would be known and 
would correctly be settled in a lump sum as they would 
already have been incurred. Past loss of financial support 
would also correctly be settled in a lump sum. 

It is in the realm of future loss of financial support that the 
possibilities of a system of periodic payments emerge, as 
such a system suits the incidence of compensation to the 
incidence of loss. It would be necessary to agree or obtain 
judgment on the future periodical earnings that the 
deceased would have produced, before tax, as well as his 
retirement age and retirement benefits; thereafter each 
dependant would be paid his or her agreed share of this 
income as and when each "payment" would have accrued, 
after adjustment for: 
(a) The fact that the income would only have been pro- 

duced while the deceased was alive; 
(b) Possible interruption in this income due to unemploy- 

ment, unpaid sick leave, etc.; and 
(c) Any gains by way of acceleration in the value of the 

deceased estate, benefits paid, or improved shares in 
the widow's earnings from employment. 

The need to agree on the survival prospects of the 
claimants, the remarriage prospects of the widow, the 
future impact of income tax and the likely investment yield 
on the award, are in this way avoided. "Income" consists of 
earnings from employment followed by any pension 
flowing therefrom. 

Agreement on the deceased's potential future earnings 
would incorporate inter alia an allowance for the expected 
future impact ofinflation on earnings. 

The "agreed shares" would incorporate decisions regarding 
the deductions (other than on account of income tax) to be 
made from the deceased's expected gross income in order to 
arrive at "distributable income", the respective propor- 

tions of enjoyment of the deceased's distributable income, 
period of dependency of children, and the likelihood of 
further issue. 

Continuation of periodic payments would depend upon the 
survival of the respective beneficiaries, and also upon non- 
remarriage in the case of the widow's payments. Theoreti- 
cally it is even possible to provide for the payments to the 
widow to be reduced on remarriage, not necessarily termin- 
ated, if the earnings ability of her new husband is lower 
than that envisaged in respect of her deceased husband. 

The adjustments listed in para. 4.3. may now be examined 
in more detail. That relating to  the survival prospects of the 
deceased can be catered for by combining each future 
periodic payment with the probability (on an agreed 
mortality basis) of the deceased in the normal course 
having survived to produce the income in question. These 
probabilities are calculable in advance and can be incor- 
porated into the schedule of future payments. 

Theoretically the corresponding probabilities of non- 
survival should be combined with any pension fund 
benefits that would then have been paid (if pension fund 
contributions have been deducted from future earnings), 
and the results added to the schedule of payments. A quirk 
of South African law however prevents this. 

The adjustments relating to interruption in earnings can be 
catered for by an agreed "contingencies" deduction.; the 
fact that "contingencies" will then relate only to a restrict- 
ed set of eventualities will hopefully bring to ah end the 
somewhat haphazard use that is often made of this item. 
Once again the adjustments can be incorporated in advance 
into the schedule of future payments. 

The adjustment on account of gains is somewhat more 
complex. Where the widow was in employment a t  the time 
of her husband's death, and would in the normal course 
have continued in employment, she will have gained 
through his death by virtue of the fact that her earnings 
have now to be shared. with one less person. Her future 
earnings career had the accident not occurred would thus 
have to be agreed upon and the extent of any gain deter- 
mined, the amount of such gain from time to time then 
being deducted from the schedule offuture payments. 

In South Africa life assurance and pension fund proceeds 
on the death of the deceased are in termsof legislation not 
deductible from the value of financial support lost when 
determining the amount ofcompensation to be paid under 
the Act, but in respect of other items in the deceased's 
estate a deduction may be made in respect ofthe "accelera- 
tion" in the value thereof brought about by the death. 
Effectively the acceleration represents a capital sum on 
which the widow can earn an investment income, and such 
income at  an agreed rate can be incorporated as  a deduc- 
tion from the schedule of future compensation payments. 

If there are any other benefits arising on death which are to 
be offset against compensation, thay can be catered for in 
the same way as the acceleration ofitems in the estate. 

Where the deceased is a wife and her husband is claiming 
compensation for the expenses now involved in replacing 
her duties as  a housekeeper and mother, the nature and 
amount ofthese expenses can be agreed in a manner corres- 
ponding to that of the original future earnings career of a 
deceased husband, and paid as and when incurred. 

In summary, the claim for loss of future financial support 
can be reduced to a schedule of payments determined in 
advance, payable subject to the fulfilment of specified 
continuation requirements, the payments being subject to 
income tax in the hands ofthe beneficiary. 



5. Formulating a personal injury claim under 5.7. 
the new section 

5.1. In a personal injury case the claimant could have a claim 
under one or more ofthe following heads: 
(i) Medical and related expenses already incurred. 
(ii) Medical and related expenses expected to be incurred 

in future. 
(iii) Past loss of income. 
(iv) Future loss of income. 
(v) General damages. 

5.2. Medical and related expenses already incurred would be 
known and would be correctly settled in a lump sum. 5.8. 
Those to be incurred in future would be defined and paid as 
and when they were incurred. Past loss of income would 
also correctly be settled in a lump sum, as would general 
damages. 

5.3. Future loss of income could once again justifiably be dealt 
with by means of periodic payments. It would be necessary 
to agree or obtain judgement on the future periodical earn- 
ings that the claimant would have produced, before tax, as 
well as the retirement age and retirement benefits; there- 
after he or she would be paid the "distributable income" 6- 
that would on that basis have arisen from time to time, after 6.1. 
adjustment for: 

(a) Possible interruption of this earnings career due to 
unemployment, unpaid sick leave, etc.; 

(b) Income that the claimant will accrue from employ- 
ment in future; and 

(c) Any gains by way ofbenefits arising from the accidefit. 
The need to agree on the survival prospects ofthe claimant, 
the post-accident earnings prospects, benefits likely to arise 
in the future, the future impact of income tax, and- the 6.2. 
likely investment yield on the award, are in this way 
avoided. 

The effect of any reduction in the claimant's survival 
prospects occasioned by the accident would be automati- 
cally allowed for by virtue of paying the income contingent 
upon survival. If it is considered that the new section effec- 
tively introduces the "Pickett" principle into South African 
practice, arrangements could be agreed for a proportion of 
the income to be continued on the claimant's death to be 
paid to any surviving dependants. 

5.4. The above adjustments may now be examined in more 
detail. As before, that relating to interruption in earnings 
can be catered for by an agreed "contingencies" deduction 
incorporated into the schedule of future payments deter- 
mined as above. 

5.5. The adjustment for income that the claimant will accrue 
from employment in future would consist of a deduction of 
each such amount of income from the compensation 
payment that would otherwise be made. One potential 
administrative problem here is reliable proof of such 
income but there are precedents for this in the field of 
disablement income insurance. Another dificult area is 
that of incentive to work; a claimant may well be tempted 6.3. 
not to undertake work, even if physically able to do so, 
when all that the earnings would achieve would be a corre- 
sponding reduction in the compensation payments. This 
however is another area in which precedents exist from the 
disability insurance sphere. 

5.6. Unlike fatal accidents, South African law does not prohibit 
benefits arising on personal injury from being offset against 
a claim for compensation. Thus benefits arising in a 
periodic payment form, such as an ill-health pension, 
would fall to be deducted as and when they arose; and 6.4. 
benefits arising in a capital sum could be deemed to earn an 
investment income at an agreed rate, such income being 
deducted from the schedule of future payments. 

Theoretically the schedule of future payments should 
include an allowance for pension fund benefits on non- 
survival of the claimant. However, we once again 
encounter a legislative restriction in that the claimant is 
only permitted to claim in respect of the loss that he or she 
personally has incurred; benefits on non-survival clearly do 
not fall into this category. This is the "Pickett" situation all 
over again (see para. 2.2.); if in due course South African 
law adopts the Pickett arrangement, or if (as suggested in 
para. 5.3.) it is decided that the new section has effectively 
introduced the Pickett principle, it will become correct to 
add back the value ofbenefits on non-survival. 

As with a fatal accident claim, therefore, the loss of future 
income can be reduced to a schedule of future payments 
determined in advance, payable subject to the continued 
survival of the claimant and to adjustment from time to 
time in respect of any earnings actually received, the net 
payments being subject to income tax in the hands of the 
claimant. 

The Insurer's Viewpoint 
Having discussed the implications of the new section from 
the actuarial point of view, it is now necessary to consider 
the implications for, and the likely attitudes of, the other 
parties concerned, namely the insurer, the claimant, and 
the respective attorneys acting for the two parties. 

As the law stands at present the new section can in fact only 
be applied if the insurer so elects, and it is thus appropriate 
first to deal with this party. 

The immediate point that arises is that not all insurers in 
South Africa who would like to undertake Compulsory 
Motor Vehicle Insurance Act business, are permitted to do 
so. Only a certain number are so permitted, and they form 
a Consortium. Furthermore, they act primarily as agents, 
and assessors of claims, the risk itself being wholly 
reinsured with a central, Government-administered "MVA 
Fund". Ofthe premiums payable for this insurance, which 
are prescribed by law, some 77% is currently payable to the 
MVA Fund, the balance constituting the insurer's 
allowance for commission and expenses. The insurer con- 
cerned deals with the claims in resvect of vehicles insured 
via his office, and passes the event;al settlement or judge- 
ment on to the MVA Fund for payment. The Fund scrutin- 
ises all out-of-Court settlements closely, and an insurer that 
is considered to have reached a settlement too generously 
could be required to account for its actions. 

The speedier and easier the settlement of claims the greater 
is the insurer's retained profit out ofthe expense allowance, 
and it would seem that on this basis a periodic payments 
system should be attractive to insurers. For the purposes of 
paying the compensation however reference to "the 
insurers" is in fact a reference to the MVA Fund, and here 
a somewhat different angle arises on the matter. 

Administratively the new section can be expected to be 
more expensive for the MVA Fund. Regular payments 
have to be made instead ofa once-for-all payment; proofof 
continued eligibility to receive payments has to be obtained 
from time to time; files may have to be kept open without 
any means of knowing whether the beneficiary is even still 
alive, as in the case of medical benefits that are likely to 
arise at infrequent intervals; reserves will have to be 
assessed in respect of future payments; and there are clearly 
many areas of potential dispute. 

As far as reserves and solvency margins are concerned it 
would appear that as the use of the new section has been 
rather limited thus far, detailed consideration has not to 
date been given to this question. 



6.5. The author gains the impression that agent insurers are 
generally lukewarm about the new section, and noting the 
abovementioned difficulties of a periodic payment system 
for the Fund it is not surprising that the new section has 
apparently been used only infrequently over the three years 
since its enactment. 

7. The Claimant's Viewpoint 
Unless and until the insurer elects to apply the new section, 

the section is of academic interest to the claimant. In instituting a 
claim a claimant is presumably not prohibited from requesting the 
use ofthe new section, but it cannot be enforced. 

If the insurer does not invoke the new section, the 
claimant's position is stronger in the sense that the amount of 
compensation offered can be contested (through the Courts, if 
necessary). Presumably the principle of applying the new section 
could also be contested, although the wording of Section 21(lc) - 
"the authorized insurer shall be entitled" - would seem to 
weaken even this possibility. 

8. The Attorney's Viewpoint 
The attorney acting for the insurer will take his instructions 

from the insurer, in particular whether Section 21(lc) is to be 
applied. His function, if the insurer elects to use that section, will 
essentially be to carry out his instructions appropriately; any 
views that the attorney might have regarding the section will be 
limited in their effect to the practical application thereof and not 
the principle involved. 

The attorney acting for the claimant will be limited to 
advising his client as to the merits or otherwise ofan offer made by 
the insurer under the new section, and to preparing a case in the 
event that a dispute concerning the insurer's offer proceeds to 
trial. 

In short, it would appear that the opinions of attorneys 
regarding the desirability or otherwise of the new section are of 
little real effect, as the law presently stands, and that it is only in 
the practical application ofthe new section that attorneys are able 
to exert some influence. 

9. Other Considerations 
9.1. Apportionment of liability 

9.1.1. Ifthe deceased or the claimant is held to have been partially 
res~onsible for the accident the award agreed or ordered is 
us;ally reduced proportionately. A periodic payments 
system of paying compensation need not affect this princi- 
ple, but careful thought has to be given to the figure to 
which the apportionment is to be.applied: it will not 
necessarily always be the eventual net compensation 
payment. 

9.1.2. There are practical problems, however. Assume that a 
personal injury claimant is held to have been 40% responsi- 
ble for the accident, and the insurer thus agrees that it will 
pay 60% of future medical and related expenses. The 
claimant then has to find the remaining 40% himself, and 
as this may not be available to him he may decide not to 
have the operation or purchase the wheelchair that is in 
fact required. The answer might be to pay 100% compen- 
sation for medical expenses incurred, but over a specified 
immediate period only. 

9.2. Payment into Court 

9.2.1. When agreement cannot be reached as to the capital 
amount of compensation to be paid, an insurer who is sure 
of his ground often makes a "payment into Court" equal to 
the capital compensation he is prepared to pay. If the 
claimant does not accept the payment and is eventually 
awarded a lower amount, or no compensation at all, the 
claimant will generally be responsible for the legal costs of 
both sides from the date of"paymentM. 

9.2.2. Under the periodic payment system-the "payment into 
Court" would presumably have to be in the form of a 
written undertaking to make a specified series of future 
payments. Whether the eventual award was of greater or 
lesser value, could only be determined by reducing each of 
the undertaking and the award to capital sums and compar- 
ing these - the reductions to capital sums could be carried 
out by an independent actuary appointed by the Court. 

10. Conclusion 
10.1. As this paper has shown, a periodic payments system of 

compensation claimants under the Act for future loss of 
income or support and for future medical expenses is (from 
the acturial point of view) perfectly workable, both in 
respect of fatal accident and personal injury claims, and 
removes certain contentiousmatters from the list of those 
requiring agreement or judgment. The author suggests too 
that such a system is morally correct, because it suits the 
incidence of compensation to the incidence of loss; what 
justification can there in fact be for compensating say a 
widow for her loss of financial support (over a possibly long 
future period) by means of a capital sum, other than 
administrative and financial convenience? What guarantee 
is there that a capital sum will be applied responsibly to 
replace the losses that it is designed to compensate, and not 
used say by a personal injufy plaintiff to drink himself into 
an early grave (a fear often expressed by attorneys with 
whom the author has worked)? 

10.2. As also shown, however, there are certain practical difficul- 
ties in the implementation of such a system. Although 
settlement of claims should be easier, paying them could be 
more expensive. The amounts set aside as reserves against 
liabilities under agreed claims will probably have to be 
higher than the amounts that could otherwise be paid in 
full and final settlement. Premiums for this insurance 
would probably have to be increased to cover the higher 
administrative costs and reserves, which is likely to be an 
unpopular development. 

10.3. In the light of these disadvantages it would be easy to con- 
clude that in fact the new Section 21(lc) is no more than a 
storm in a teacup, and allow the disadvantages to outweight 
the advantages and the moral and social justification of a 
periodic payments system. Such a conclusion would be a 
great pity, because it would mean that principle is being 
sacrificed for practical considerations, in an area where the 
principle affects the lives of human beings so deeply. The 
legislature has given the lead by enacting the new section; 
the author submits that it is the duty of those involved in 
this field to build on this foundation, and use the facilities 
provided to arrive at settlements that more appropriately 
compensate claimants for the losses incurred than the 
rather general capitalisation process could ever hope in 
practice to achieve. 


