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There are many things wrong with or missing from the law in New Zealand 
governing matrimonial property, in respect of pension matters. I will 
restrict this note to one major point. 

One of the fundamental principles laid down by the New Zealand Court of 
Appeal (the highest court in the land) as that to be used when valuing 
pension rights on the breakdown of a marriage, is to determine the 
price which a willing but not anxious buyer would pay to a willing but 
not anxious seller of the congeries of rights under the pension plan at 
the date of separation. 

But if I, as a member of a scheme, separate, then I want the lowest 
possible price put on the value of my benefits because I have no option 
( in New Zealand) to dispose of my rights. I must keep my rights intact 
and give up other property in lieu. This seems all wrong to me. 

I would like to see the law changed so that trustees can reduce any 
member's congeries of rights under the pension plan by up to 50% and 
provide equivalent cash from the accumulated fund, probably into 
another pension fund for the benefit of the spouse. 

This would have the following advantages: 

1. The-member may suddenly see that the 50% to be given up has a 
higher value than he or she otherwise thought. 

2. It would force everyone involved to focus on the benefits 
being divided, valued or lost especially spouses contingent 
benefits. 

3. The entity with the mney - the fund - parts with it. The member 
does not have to give up other property. 

4. The fund trustees would take a more responsible attitude to the 
matrimnial property question than they do at the moment in New 
Zealand. 



5. It preserves the 'clean-break" principle between the marriage 
parties. This is preferable to an order served on the trustees 
to pay a proportion of benefit to the member's spouse whenever a 
benefit becms payable. (The proportion is ccmplicated and 
varies according to the benefit. It keeps the spouse dependent 
on the actions and life of the former partner). 

The basic fault with the existing system is that the member's spouse 
gets cash equivalent to the 50% share of the member's pension rights. 
The member is locked into a non-negotiable scheme. It seems fairer to 
me for the 50% share which is allotted to the .member's spouse to be 
retained in a non-cashable security of the same nature as the member's 
share. 

I would be interested to learn if this practice (of the fund paying out 
to members' spouses on marriage breakdown) occurs anywhere else in the 
world. If not, why not? If so, are there any attendant problems? 

The pxinciple enunciated in the second paragraph of this note is a good 
one, but does not work out in practice. The separated member is forced 
to keep 100% of hisher pension rights, so must buy the spouse's 50% 
with mney the member does not have available from the fund. 
Naturally, (s)he wants to strike the lowest possible price. If, 
however, (s)he could give up the spouse's 50% share, the member might 
in some circumstances say "hang on, if that is how cheap the 50% is, 
I'll keep 100% of my rights and buy the spouse out". 


