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At various times, the Canadian provinces have enacted legislation providing for the 

division of property on marital separation. 

The author has had particular experience in the province of Ontario and with plans 

that are federally registered (i.e. those of railways, airlines etc.) and for various 

types of employees of the federal government, such as civil servants and members 

of the Royal Canadian Mounted Police and Armed Services. 

The majority of this paper has been written in the context of the Ontario legislation. 

There have been differences in practice among the provinces: perhaps the most 

significant has been that, in, for example, Quebec and New Brunswick, legislation 

has specified how the capital value of the pension benefit that is to be divided is to 

be calculated, whereas, in Ontario, no such specified method or basis has been set 

out. 

AS-AND-WHEN AGREEMENTS 

Such an arrangement is one whereby the non-member spouse is entitled to an 

appropriate share of any benefits accrued to the member only when the member or 

member's estate receives payment thereof from the plan. 

The normal type of formula that is used for determining the amount payable to a 

spouse is 50% of: 



Accrued Pension times (Service during Marriage) / Total Sewice 

Variations of the above can be introduced where, for example, a significant 

enhancement of the benefit formula has taken place during the marriage. 

It may be felt that this approach has significant advantages, particularly because it 

is only when a benefit is payable from the plan that the spouse receives the relevant 

portion thereof. 

As a result, such imponderables as the future date of retirement of the member do 

not have to be dealt with and it can be concluded that much "speculation" is taken 

out of the terms of the settlement. 

However, it is often felt that such a settlement suffers from the disadvantage that it 

does not bring about a finality to the relationship between the spouses and this could 

persist for some time if the member is some years away from retirement. 

Actuaries are sometimes asked to review "as-and-when" agreements, more because 

of their general expertise with pension plans than for the purpose of applying 

actuarial principles as are applied in calculating capital values. 

A particular point that needs to be taken into account in an as-and-when agreement 

is the need to cover, in the agreement, every type of eventuality - such as death 

before and after retirement, termination before retirement, remarriage of the member. 

Remarriage, in particular, can cause considerable difficulty in the case of a plan 

providing automatic spousal benefits. This could arise, if, after remarriage, the 

member then dies in service with all benefits payable to the second spouse. 

Such spouse would not be a party to the agreement which would have been 

designed to provide for a portion of benefit to be paid to the first spouse. 



In Ontario, an additional difficulty presently exists in that the Pension Benefits Act 

provides for assignment of a pension on marriage breakdown only after it has come 

into pay or, if earlier, the member's normal retirement age. 

CAPITAL VALUE CALCULATIONS 

Valuation Basis 

Effective September 1, 1993, the Canadian Institute of Actuaries introduced a 

binding directive to its members regarding the valuation and reporting of capital 

values of pension entitlements for marriage breakdown purposes. 

It is generally recognized that disability and automatic spousal death benefits are not 

considered in determining a capital value with the result that the benefits that are 

normally considered are: 

retirement income; 

pre- and post-retirement death benefits, other than automatic spousal 

death benefits; and 

termination benefits where these have higher values than those of 

accrued retirement benefits. 

The principal actuarial assumptions that are prescribed are: 

(a) Mortality according to the 1983 Group Annuity table, although an adjustment 

may be made in cases where the health of the plan member is such as to 

result in reduced life expectancy: 

(b) A select interest rate for 15 years based on the yield obtainable on the 

valuation date on long-term government bonds in the case of valuing non- 

indexed pensions and that on indexed bonds where the pension to be valued 



is fully indexed from the valuation date - i.e. during deferment as well as 

while in pay. 

After the select period, a rate of 6% is used for non-indexed pensions and 

3.25% p.a. for those that are fully indexed. 

Ad hoc Indexing 

Where indexing or inflation adjustments are provided for contractually under the 

plan, there can be little doubt that they should be taken into account in valuing a 

member's benefits. 

In a great number of cases, such adjustments are not guaranteed but are provided 

for periodically on an ad hoc basis. 

Where these ad hoc adjustments have been made on a regular basis and a pattern 

has developed, it would be reasonable to reflect them, at least to a degree, in the 

valuation in the absence of any indication that the Company may not be able to 

continue to grant them in the future. 

Values would thus normally be quoted on the basis of: 

(a) Indexing at the ad hoc rate (if it were felt that that rate would likely be 

continued in the future), and 

(b) no indexing. 

Since future indexing is not guaranteed, a value somewhere between those emerging 

under (a) and (b) would seem appropriate. 

Valuation Method 

The relevant Ontario legislation does not prescribe the method by which pension 

plan entitlements are to be valued for purposes of division of property. 



As a result, the Courts have come up with judgements that are in some cases 

contradictory. 

The Law Reform Commission has recently put forward proposals which, if, enacted, 

would indicate how a number of the more contentious issues arising in valuations 

are to be handled. 

These include the questions of: 

the treatment of non-vested benefits; 

whether future growing in to enhanced early retirement benefits should be 

taken into account; 

whether salary increases after the date of separation under final salary plans 

should be reflected in the values, as well as continuing plan improvements 

(such as career average upgrades) where there has been a pattern of such 

improvements in the past; 

exclusion of the value of benefits in respect of pre-marriage service; and 

Vesting and Growing-In: 

The fundamental approach adopted by the Commission is that the types of potential 

benefit in (1) and (2) should be taken into account in deriving a value for marriage 

breakdown purposes. 

In so doing, it is also recognizing the fact that growing in to such benefits at a 

particular age does not necessarily mean that the individual member will retire at 

that age. 



This problem would be handled by assuming that, after the growing-in age has been 

reached, retirement will then take place half-way between that age and the normal 

retirement age of the member. 

On these issues, the Commission is recommending that the possibility of an 

individual member's not reaching the threshold in question (e.g. vesting, growing-in 

etc.) should be recognized by applying a discount. 

One formula for such a discount might be to: 

calculate the value based on termination of employment at the date of 

separation; 

calculate the increase in the value after recognizing growing-in as described 

above; 

calculate the ratio of service to date of separation to total service to assumed 

retirement; 

multiply (b) by (c); and 

add (a) and (d). 

However, the question may well arise as to whether a purely mathematical formula 

for determining such a discount would be appropriate or whether the circumstances 

of the individual member would normally have to be taken into account - such as 

lifestyle, employment prospects, company history regarding downsizing and so on. 

Salary Increases under Final Salary Plans: 

It is generally accepted that post-separation events are not taken into account in a 

valuation. 



This would preclude the recognition of pension accruals after separation, but the 

question arises as to whether it is reasonable to reflect, up to increases in the cost 

of living, salary increases that may take place after the date of separation. 

Such increases are certainly post-separation events, but it may be argued that 

recognizing them only to the extent of cost-of-living increases is tantamount to 

reflecting ad hoc indexing which it is normally considered should be reflected. 

One significant difference is, of course, the fact that salary increases would be 

dependent upon the individual's remaining with the Company, whereas any ad hoc 

indexing during deferment would not be so. 

The jury is still out on this issue in Canada. If, however, it was felt reasonable to 

reflect future salary increases to some extent, some recognition should be made of 

the fact that the member may not stay with the Company until, say, the assumed 

retirement age. 

Such a margin might be recognized by assuming salary increases of only a 

proportion of cost-of-living increases. 

An alternative approach might, however, be to recognize full cost-of-living 

increases, but only for a certain period of time after the date of separation - for 

example, a maximum equal to the number of years of service up to the valuation 

date. 

An interesting corollary to the above arises in the case of negotiated plans where, 

at the end of each union contract, it may be reasonably expected that the flat rate 

of pension provided would be increased. 



Valuations in Canada have generally not reflected the possibility or likelihood that 

such rates would be increased, although the argument might be reasonably made that 

doing so would be analogous to granting ad hoc increases to deferred pensions 

during the deferment. 

Pre-Mamage Service: 

As mentioned earlier, the amount of pension that is divided under an as-and-when 

agreement is, in many cases, determined by pro-rating the pension accrued to the 

date of separation. 

Clearly, pro-rating in this manner the capital value of the accrued pension would 

determine the value of that part of the accrued pension that would be so divided 

between the spouses. 

On the other hand, an alternative method - known as the value added method - is 

often considered as that prescribed by the relevant matrimonial property legislation 

and, in some cases, this can lead to a value, when adjusted for pre-marriage service, 

vastly different from that obtained under the pro-rata approach. 

The value added method consists of taking the value of the accrued pension at date 

of separation in respect of all service and deducting therefrom the value, as at the 

date of marriage, of the benefits accrued to that point of time. 

A recent Ontario judgement came down in favour of the value added approach. The 

principal reasoning given was that the value of the pension accruing in any year 

increases with age and, moreover, that the value of an employee to a company 

increases over the years with experience, seniority and so on. 



These points led to the conclusion that, with pension accrual being a form of 

deferred compensation, the incremental increase in value was not uniform over the 

career of an employee but rather increased year by year. 

In practical terms, using the value added method can sometimes be difficult, 

particularly if the pre-marriage period is substantial or, for example, records as at 

the date of marriage are incomplete. 

Moreover, it may be that the terms of the plan in question when the marriage took 

place are unclear and valuation of accrued benefits as at that date can be made 

difficult. 

Miscellaneous 

Pension legislation requires that, if a member leaves a plan before reaching age 55, 

one option available to the member must be to transfer a capital value of the 

member's accrued entitlement to an individual registered retirement savings plan - 

a vehicle that can be established at any time on an individual basis and into which 

personal contributions may be directed. 

It may well be that the value to be ascribed to accrued entitlements in the event of 

mamage breakdown would be reasonably close to the value available in this way 

if the member had terminated employment at the date of separation. 

Examples of where this would be the case could be plans with no established pattern 

of ad hoc indexing or potential enhancement of benefits after continued employment 

following the separation. 



This could also be the case if the plan member was very young and any growing-in 

benefit would require considerable periods of additional service, resulting in the 

assumption of future growing-in becoming speculative. 

LUMP SUM PAYMENTS TO SPOUSES FROM PENSION FUNDS 

Although this is not presently available in the case of plans registered in Ontario, 

it is permissible in the case of federally registered plans and those in some other 

provinces. 

In each case, the maximum amounts that may be transferred are defined in 

legislation and basically correspond to the cash amount that would be available for 

a transfer to other tax-sheltered vehicles under portability provisions. 

When a transfer has been made from the fund as part of the division of property of 

a member, a mechanism has to be in place in order to determine the residual 

pension benefit that would be payable to the member upon eventual retirement. 

One reasonable way of doing this would be to accumulate the transfer amount to the 

spouse with interest and, at retirement, to determine the equivalent pension payable 

to the member. 

That pension would be subtracted from the total "undivided" pension payable at 

retirement. 

A particular problem could, however, arise if the separation takes place after the 

member has passed an agelservice threshold at which helshe could elect to retire on 

an immediate undiscounted pension. 

If, at the date of separation, the value transferable to the spouse were taken at 100% 

of the full commuted value at that time and the employee remained in service, it 



could happen that the amount of pension payable on ultimate retirement of the 

member would be extremely small or even zero. 

This could happen because, although pension credits would continue to accrue with 

future post-separation service: 

the annuity factor, applicable to a given pension amount, would reduce as the 

member's age moves from that at the date of separation to the corresponding 

age at retirement; 

the spousal transfer cash sum would accumulate over that period; and 

a change in the rates at which commuted values are calculated might result 

in the offset at retirement being greater than if the basis applicable at the 

date of separation were still appropriate at retirement. 

If only 50% of the transfer value at the date of separation could be transferred to the 

spouse, a sufficient margin would, for practical purposes, very likely exist for the 

above problem to be avoided. 

The point is of interest in Canada, however, because 100% of the transfer value can 

be transferred to a spouse in the case of federally registered plans such as those 

mentioned at the beginning of this paper. 

CANADA PENSION PLAN 

The Canada and Quebec Pension Plan benefits are determined by reference to each 

year's pensionable earnings of a contributor. 

Upon application to the administrator by either of the separating parties, a division 

of earnings would be applied for each of the years during the marriage. 



Under this process, the pensionable earnings of a contributor would be halved and 

the contributor's ex-spouse would be credited with the other half. 

Contributory earnings of both the contributor and the spouse are adjusted in this way 

and all benefits arising to each - whether disability, death or retirement - then flow 

from the earnings, as adjusted in the way described above. 

Because of this automatic procedure that is available, a valuation of an individual's 

CPP benefits is virtually never required. 
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