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South Africa is unique in many ways. One of these is the fact that the Courts not 

only welcome actuarial evidence in claims for compensation, where such evidence 

is relevant to  the case, but in many instances actually insist upon it. The result is 

that most consulting actuaries, and many actuaries employed in other fields, have 

had experience in the field of assessing the value of the loss of income, support or 

profits, or the value of medical or related expenses incurred, as a result of 

accidents, breaches of contract, etc. 

While the majority of these cases are settled without going to trial, there is a 

steady trickle that are not so disposed of ,and which ultimately reach the hallowed 

precincts of the Supreme Court of South Africa. 

The experience of appearing in the witness box, giving evidence in such a case, 

can be daunting even if, as in the case of actuarial evidence, one is on one's own 

home ground. This is particularly so when the dreaded moment comes and 

opposing Counsel rises to cross-examine the actuary on his evidence. 

However, all is not dark and forbidding, and every now and again real shafts of 

humour break through. The following are some of my experiences of the lighter 

moments of appearing as an expert witness. 

COLD COMFORT 

The first experience I ever had of giving evidence in East London, a city on South 

Africa's south-eastern seaboard, occurred during the summer, a particularly hot one 

that year. 



I was scheduled t o  begin giving m y  evidence during the afternoon of a particular 

day, and the instructing attorney suggested that I might like t o  spend the morning 

on the beach instead o f  sitting in  Court listening t o  the final stages of the medical 

evidence. I felt however that this was not  quite playing the game, and virtuously 

replied that I felt that it was m y  duty  to  listen to  all the evidence leading up t o  m y  

own, in  case it had any bearing on  what  I had t o  say. 

On arrival a t  Court in the morning, I was however astounded t o  discover that every 

inch of seating for the public was already taken u p  - b y  the owners of a complete 

sea of black faces! They sat in  silence, broken only b y  the occasional whisper; 

and as many o f  them were clothed in  brightly coloured blankets the sight had a 

carnival appearance about it, even if the carnival noises were absent. In short, I 

had'nowhere t o  sit! 

I got hold of m y  instructing attorney and asked h im what  in the name o f  goodness 

was going on, particularly because no black persons were involved in  the case 

being heard. This enormous interest in the workings o f  the judicial system on  the 

part of the local black population was astounding! 

The attorney quickly brought me down t o  earth. "This is virtually the only air- 

conditioned public place in the whole o f  East London!" he said. 

Unfortunately the claim was settled before I could be called t o  give m y  evidence. 

I have often wondered h o w  I would have been able to  maintain m y  concentration 

if I had had t o  give evidence before such a totally amazing audience. 

A REAL MIX - UP 

I had the distinction of giving evidence a few years ago in the first ever claim for 

compensation for income lost as a result of death, heard in the High Court o f  an 

independent state bordering o n  South Africa (which in  the  interests o f  international 

relations had better remain nameless!). The factor that distinguished this case f rom 



any others in which I have been involved was that, having been called by the 

defendant, I ended up by giving evidence for the plaintiff! 

The deceased had been a senior government official of the state, who was killed 

when the Government vehicle transporting him home from the airport on his arrival 

back from an overseas tour overturned while taking evading action. The 

dependants of the deceased sued the government for compensation for lost 

support, and a South African actuary based in Johannesburg prepared a report 

upon which their claim was based. 

My  firm was engaged by the defendant, and I prepared a report based on the 

instructions that I was given. In due course a trial date was set, and I presented 

myself in the capital of that state for consultations the day before. l understood 

that the plaintiff's actuary would be arriving that same day. 

While in consultation with the defendant's legal team, a messenger arrived from the 

Minister of Justice and dropped the bomb-shell that the defendant's legal team was 

to deny any responsibility whatsoever for the death of the official or for the 

consequential effect on his dependants. This put the defending legal team in a 

quandary; on the one hand they could not in one breath refuse even to  consider 

the matter, and then in the next breath introduce my evidence concerning the value 

of the loss of support! On the other hand, if they did not introduce my evidence, 

and plaintiff's actuary did give his evidence, the Court would have only one item 

of actuarial evidence before it (the plaintiff's) and would therefore be obliged to 

accept this evidence if an award was eventually to be made. Seeing that the 

amount of compensation reflected in plaintiff's actuary's report was substantially 

in excess of that which my report reflected, this was not a happy prospect from 

the defendant's point of view. 

While pondering on the matter, a call was received from the plaintiff's legal team, 

headed by an eminent Johannesburg advocate. He was also in a quandary; he had 

another major trial commencing in Johannesburg the day after the current trial was 

due to start, and he wished to return to Johannesburg at the earliest possible 



opportunity. As far as he was concerned there was insufficient time to lead and 

cross-examine t w o  sets of actuarial evidence, and still make it back for his 

Johannesburg trial (he of course was not aware of our quandary). 

He therefore suggested that he would not call his own actuary, but would call me 

to give my evidence, provided that the defending legal team conceded certain items 

which would result in an amount of compensation a little in excess of that which 

my report had shown. Both quandaries would be resolved-in the process! 

This was duly agreed t o  between the two legal teams, and when the trial got under 

way the plaintiff's advocate called me. I gave evidence per my original report, and 

further evidence on the additional items agreed upon. This took place under 

somewhat intimidating circumstances, because right in front of me, slouching in 

a chair just below the judge's bench, was a lanky young uniformed indigenous 

gentleman, armed to the teeth, who stared fixedly at me. The effect was 

fortunately relieved after a while when he let loose a massive yawn! The case for 

both sides was duly closed after my evidence (to the obvious consternation of the 

Irish judge who had given every indication of settling down to enjoy this somewhat 

new experience!). 

His judgement, which was handed down fairly shortly thereafter, was of course for 

the amount arising from my evidence, being the only actuarial assessment put 

before him; and his surprise at the turn of events came through vividly in the terms 

in which his judgement was couched! 

ALL GOOD FRIENDS AND JOLLY GOOD COMPANY 

The Supreme Court in East London operates on a "circuit" basis, in that when 

cases are to be heard there a judge has to travel in from another area. 

A few years ago I prepared a compensation report on behalf of our firm, in a matter 

that subsequently went to trial in East London. I checked in at Johannesburg 



airport in the early afternoon of a Sunday, the trial being due to  commence the next 

day, and who should I meet on the bus transporting us out t o  the aircraft but  the 

actuary advising the other side (in this case the defendant). 

On arrival in  East London I was met  by  my. instructing attorney, and after a couple 

of hours consultation w i th  him and the advocate for the plaintiff I was taken t o  m y  

hotel. Imagine m y  surprise when in  the foyer I discovered the defendant's actuary 

also booking in! The situation was complicated further when m y  instructing 

attorney mentioned that the judge and both advocates were also staying at  the 

hotel - one of the frequent consequences of the "circuit" system! 

We sat in  Court the whole of the Monday listening to the plaintiff's medical 

evidence. When the Court rose at  the end of the first day, the t w o  advocates 

called m y  actuarial colleague and myself together and gave us jointly a whole range 

of new instructions, w i th  the request that w e  re-calculate our assessments on  the 

basis of these n e w  facts (which involved several alternatives) and have them ready 

by  the time Court re-opened the next morning! This,incidentally, is an occupational 

hazard o f  this type o f  work wi th  which certain actuaries will be familiar. 

On arriving back at the hotel I settled down to work on  the new assessment, going 

through until about 7:30 p.m. at which stage I went out for a walk and a bite of 

supper at  a beach-front restaurant. I returned t o  m y  room at about 9:00 p.m. and 

worked for another hour and a half, finally completing the work at  10:30 p.m. M y  

calculations were performed on a portable electronic calculator. 

By now, not the least because it was mid-summer, I had a raging thirst and thus 

decided t o  go downstairs t o  a little pub that I had noticed just off  the foyer of the 

hotel, wanting nothing stronger than a long, cold lemonade wi th  a dash o f  lime 

juice. 

As I approached the pub, however, I became aware of a substantial volume of 

noise emanating therefrom, drunken singing being a' major component, and I 

decided rather t o  go on  into the main lounge and get a drink there. However, the 



main lounge turned out to  have been taken over by  a local organisation for a staff 

part.y, so I had no  alternative but  t o  go back t o  the pub. 

This t ime I poked m y  head in  the doorway, t o  t ry  t o  find which direction t o  go t o  

avoid the noise, and while somewhat blinded by  the bright lights inside the pub I 

heard m y  voice being called. Peering through the haze of cigarette smoke I realised 

that I was being addressed by  none other than my instructing attorney! 

On moving further into the pub I began t o  discover various other faces familiar from 

that day's activities in Court, virtually the only absentee being the judge himself! 

The plaintiff's actuary was very prominent! 

Needless t o  say, this was the group causing the noise, but  it was too late t o  beat 

a retreat and next thing I found myself standing rather bemusedly in the middle of 

the rowdy party, clutching a tall glass of lime juice and lemonade! 

Eventually I managed to make contact wi th  m y  actuarial colleague, and spoilt his 

fun by  enquiring whether he had completed his calculations on the amended bases 

( the idea having been that w e  were t o  compare notes at  breakfast the next day 

and reconcile any differences between our results). It transpired that he had not 

yet done so, but was not a t  all worried; he had brought his portable computer wi th  

him (this was before the days of laptops), and intended pressing the appropriate 

buttons before he went to  sleep that night, leaving the machine to  do all the work 

and have it ready for him the next morning. 

After half an hour I excused myself and returned t o  m y  room where I was soon 

asleep. I had set the alarm in  order t o  be in  t o  breakfast early the next morning, 

so as t o  leave the maximum amount of time for consultation wi th  the other actuary 

and comparison o f  our results. 

However, by  the time I had finished a leisurely breakfast there was still no  sight of 

him. I wandered out  to  the foyer of the hotel and sat there reading the newspaper, 

watching the elevator doors out of which he had t o  appear. Eventually he did 



appear, looking not  only somewhat green, but also somewhat worried. I asked him 

what had happened, and it turned out that when he had eventually staggered up  

t o  his room at 2:30 a.m., he had discovered that the power-point in his room would 

not  f i t  the plug of his computer! (His machine did not  have i ts o w n  power-pack, 

and he was dependent upon mains electricity). A t  that hour it was not  appropriate 

t o  go seeking a plug that would f i t  the power-point either! The result, in  short, was 

that he had not made any calculations, and was n o w  somewhat under pressure. 

I accordingly suggested that he and I should meet at the Court itself, say half an 

hour before Court was due t o  commence, by  which stage I was sure(!) that he 

would have solved the problem. Wi th that m y  instructing attorney and I left for 

Court. 

M y  actuarial colleague did arrive a little while later, and a room was found wi th  a 

power point that did fit the plug on  his computer. He settled down t o  work (or a t  

least his computer settled d o w n  t o  work - he was not in  much of a condition t o  do 

any work himself!). After about ten minutes he quietly called me into the room 

where he was working, and asked me t o  read out  m y  results so that he could 

check them against his. I duly did so, and was struck b y  the readiness wi th  which 

he confirmed the accuracy o f  m y  figures. I was also struck b y  the fact that he held 

his papers up  so that I could no t  see what  was on  them. I have a nasty suspicion 

that they were in  fact completely blank! 

The trial duly proceeded, and about mid-morning the plaintiff called a Professor o f  

Economics from a local university t o  give evidence concerning inflation rates. This 

gentleman had also been in  the thick o f  the party the night before. He climbed 

cautiously into the witness box, looking a b i t  pale, and proceeded t o  give his 

evidence in  a somewhat uncertain fashion. After about 10 minutes he apologised 

to  the judge and explained that  he was not  feeling quite at his best that morning. 

A shadow o f  a mischievous grin drifted across the face of the judge who, while of 

course not  having been involved in  the party, was I am quite sure aware o f  the 

previous evening's events. 



The case was settled by lunch-time, with many complimentary remarks being made 

by all members of the legal profession concerning the commonsense approach of 

the two actuaries, who in the face of enormous odds had produced identical figures 

and therefore enabled the case to be speedily settled to the satisfaction of all 

concerned! 

A TALE OF TWO LANGUAGES 

Although English is my home language, and the one in which I am more 

comfortable than any other, I am able to read, write, speak and understand 

Afrikaans as well. Afrikaans and English 'were until recently the two official 

languages of South Africa, and most government departments and Courts of law 

tended to use Afrikaans more frequently than English. 

Although I prefer to prepare my compensation reports in English, and give evidence 

in Court in English, I do all I can to  assure all concerned, particularly the judge, that 

I am fully aware of everything that is going on even when Afrikaans is being used. 

I had a case in Pretoria which ran four - as far as I am concerned wasted - days. 

Each day I was assured by my instructing attorney that I would be giving evidence 

that day, only to find the day being taken up with other witnesses, particularly in 

the medical area. Virtually all the evidence and questioning took place in Afrikaans. 

At  the start of the fourth day, we had all gathered and the judge duly made his 

majestic appearance. Just as the one advocate was about to rise to continue 

argument, the judge treated the assembled company to a glare that caused the 

advocate to collapse back in  his seat, and a deathly silence to descend. The judge 

leaned forward and in very broken English said, " I  wish to make a statement - and 

for the special benefit of M r  Milburn-Pyle 1 will make i t  in English"! The fact that 

I had not once opened m y  mouth in Court made the experience all the more 

embarrassing; evidently m y  double-barrelled surname, emanating originally from 

the English countryside, was sufficient to  convince the judge that I had missed the 



significance o f  virtually the whole of the preceding four days! 

THE CHICKEN AND THE EGG 

This story concerns a n o w  deceased senior partner of m y  firm, and has been 

handed down t o  me f rom those that were working wi th  h im at  the time. 

In terms o f  South African legal practice, a w idow claiming compensation for loss 

of financial support through the death of her husband in  a motor vehicle accident 

is permitted to  claim compensation only for the period during which she is expected 

to  remain unmarried. Consequently the issue of the re-marriage prospects of a 

widow plaintiff arises for consideration, needless t o  say leading to  situations that 

can be embarrassing when the actuary is expected t o  make a learned 

pronouncement on  the subject! 

Some actuaries include in  their reports an allowance for re-marriage prospects, 

normally based upon the results derived f rom Census statistics. M y  f i rm has 

always tried t o  resist such action, and has taken the v iew that the determination 

of the appropriate allowance t o  be made for the prospect o f  re-marriage in  a given 

instance is something that lies solely within the prerogative of the Court. 

The story goes that our n o w  deceased senior partner was giving evidence in  a fatal 

accident case, and had taken the aforementioned stand on the question of re- 

marriage prospects. The judge then said t o  him, "But I am asking you to  assist the 

Court by giving an indication of what  you consider t o  be this widow's re-marriage 

probability". To  this the partner sweetly replied, "My  Lord, if you would give me 

an indication o f  the amount of compensation you are proposing t o  award this 

widow, then I wi l l  give you an indication of her re-marriage prospects"! 

A colieague of mine has told me o f  one o f  his experiences in  this area. He had 

completed a rather straightforward actuarial report, on behalf of an insurer involved 

in a claim for loss o f  support. The plaintiff was a w idow in  her mid-20's, and he 



suggested to his client that a substantial deduction, with a view to  the possibility 

of the widow remarrying, would be appropriate. 

The advocate for the plaintiff would have none of this, and after a number of 

consultations and discussions the case was clearly heading for Court. According 

to him his client was rather unattractive, and an unlikely candidate for another 

marriage. He was confident that no judge would consider remarriage as anything . 

but a very remote possibility. 

A large party, consisting of advocates, attorneys, clerks, representatives of  the 

insurer, and two  actuaries, had assembled, impatiently awaiting the appearance of 

the judge assigned to  the case. All of a sudden they sensed that something had 

changed - the plaintiff had joined the party. 

Two points were immediately clear - the outspoken and confident advocate for the 

plaintiff had failed t o  liaise with his client, and secondly, she must have spent the 

morning having her hair done, dressing up, and manicuring herself for the occasion. 

She did not look bad at all! 

A settlement was hastily agreed by the plaintiff's advocate! 

Another colleague tells of  the occasion when he was giving evidence on a widow's 

chance of remarriage, when the widow herself was not in  Court. 

At the end of his evidence the judge casually asked if he had actually seen the 

widow. He replied that he had not, and that his figures were based entirely on 

averages. 

After the trial was concluded he was a little surprised at the comparatively small 

amount of compensation that had been awarded. He mentioned this t o  his 

instructing attorney, who then informed him that the widow was an extremely 

good looking young woman with a fascinating figure (of which the judge had 

evidently been aware all along!). 



MURPHY'S LAW 

One of the most ironic disability claims in  which I have been involved concerned 

the chief accountant of a manufacturing f i rm in Salisbury, Rhodesia (as it then 

was). 

While being highly competent at his job, and rising rapidly in  the organisation, he 

nevertheless had not  lost "the common touch" and was very popular wi th  the staff 

of the organisation. Consequently he took part actively in  all social activities 

arranged b y  and for the staff. 

The major social activity was the annual Christmas party. Year after year he 

attended this party and thoroughly enjoyed himself, but was nevertheless still able 

to  drive himself safely home at the party's conclusion. 

His wife however dreaded the Christmas party because of the fear that her 

husband would have an accident on his way home. She herself never attended the 

party, for some reason or another. She kept imploring her husband rather t o  travel 

home by  taxi, and after many years of rejecting her suggestion there eventually 

came the year when he decided that perhaps this might not  be such a bad idea 

after all. 

Accordingly, on  the day o f  the staff Christmas party his wife drove h im into town.  

He in due course attended and thoroughly enjoyed the party, and then summoned 

a taxi t o  take him home. He settled down in the back of the taxi  wi th  a clear 

conscience, t o  enjoy the f e w  miles t o  his home while the taxi driver did all the 

work. 

You've guessed i t !  Just out of the ci ty centre the taxi was law-abidingly going 

through an intersection, wi th  the traffic lights in i ts favour, when another car came 

through the red lights and collided wi th  the taxi. The dozing passenger sustained 

severe head,injuries, which led t o  headaches, loss of concentration and memory, 

change of personality, and a claim for compensation! 



A LITTLE KNOWLEDGE 

One day I received a frantic call from an attorney in Bloemfontein. He had been 

conducting a compensation matter on behalf of the defendant insurance company, 

which he had confidently expected would be settled; as a result he had not 

thought it necessary to obtain his own actuarial evidence. The plaintiff's attorney 

had on the other hand obtained an actuarial report by one of the doyens of 'the 

actuarial profession, the matter was now proceeding to trial, and notice had been 

given that plaintiff's actuary would be giving evidence. 

The problem was that defendant's attorney had left the matter so late that he was 

prohibited by the Rules of Court from introducing his own actuarial evidence. 

Nevertheless they could not afford to  let the plaintiff's actuary have a clear field, 

and I was asked to travel to Bloemfontein in a great hurry to provide whatever 

assistance I could. 

The night before the trial was due to commence I went straight into discussions 

with defendant's advocate, the purpose of which was partly to instruct him in the 

actuarial technicalities of compensation assessments and partly to suggest 

questions that he could put to the plaintiff's actuary in the course of cross- 

examination. When the trial began I was asked to sit in the bench immediately 

behind the advocate's bench, and to  pass notes across to the advocate as and 

when I felt this to be necessary. 

When the plaintiff's actuary - a long standing colleague of mine in fact, despite 

being somewhat older than myself - entered the witness box and looked around the 

Court, his gaze fell on me and a grin appeared. I knew this was going to be one 

of those days! 

After the plaintiff's actuary had given his evidence, the defendant's advocate rose 

to cross-examine him. A t  first he did very well, using the points that I suggested. 

The problem was that after a while the plaintiff's actuary began answering the 



questions put to him by defendant's advocate, by asking his own questions! A 

'question would be asked, to  which the actuary would reply, " I  am sorry, I do not 

quite follow you. Do you mean .... or do you mean ... ?". The defendant's 

advocate would look round at me with a desperate expression and whisper, "What 

DO I mean?". I would give him the answer, which he would communicate to the 

actuary in the witness box, but a minute or two later the same thing would happen 

all over again. 

By this stage one had the feeling that the courtroom was likely at any moment to 

explode into laughter, which indeed it did when the judge - who was clearly 

enjoying the defendant's advocate's discomfort - eventually said, "I suggest that 

we adjourn the Court for half an hour to give the two actuaries an opportunity to  

speak to each other in person, instead of through a somewhat embarrassed third 

party!". 

Needless to say, in the way that these things happen, the adjournment lasted for 

much longer than half an hour; and when the Court eventually resume it was for 

the advocates to inform th'e judge that a settlement had been reached! 

CONCLUSION 

I offer this paper with much diffidence, because it hardly does anything to advance 

the interests of actuarial science. What it does however do is show from personal 

experience how much a sense of humour has contributed to the rich and rewarding 

actuarial career that I have enjoyed. 


